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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 

 

 1.  TIME:  9:00   CASE#: MSC14-02082 
CASE NAME: UECKER VS. NG 
HEARING ON MOTION FOR RESTITUTION 
FILED BY BARNEY J. NG, WILD GAME NG LLC 
* TENTATIVE RULING: * 
 
This motion was continued by stipulation to February 2, 2018. 

  

 2.  TIME:  9:00   CASE#: MSC15-00422 
CASE NAME: CLARK VS. QASSEM 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY SAFEGUARD PROPERTIES MANAGEMENT, LLC 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer filed by Defendant Safeguard Properties Management, LLC. The 
Demurrer relates to the Second Amended Complaint filed by Frank Clark and Bruce Clark, by 
and through their guardian ad litem, Tracy Clark. The SAC asserts causes of action for 
(1) negligence and (2) premises liability. Defendant demurrers pursuant to Code of Civil 
Procedure § 430.10(e) on the grounds that there are no allegations against this defendant in the 
SAC. 
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The Plaintiffs do not materially dispute this in their Opposition; instead they offer factual 
allegations regarding Safeguard’s role at the property. In light of Defendants’ indication on Reply 
that they do not oppose amendment by the Plaintiff, the Demurrer is sustained, with leave to 
amend. Plaintiffs are to file the Third Amended Complaint by February 16, 2018. 

The Court observes that this should have been handled in meet-and-confer. 

  

 3.  TIME:  9:00   CASE#: MSC16-00702 
CASE NAME: BURCHILL VS. MORAN 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY ATTARHA INVESTMENT CORPORATION 
* TENTATIVE RULING: * 
 
This motion is continued to January 26, 2018 at 9:00 a.m. 

  

 4.  TIME:  9:00   CASE#: MSC16-00749 
CASE NAME: HOTCHKISS VS. BASTIDA 
HEARING ON MOTION TO QUASH DEPOSITION SUBPOENA TO M. FRIEDMAN M.D. 
FILED BY LESLIE HOTCHKISS 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion to quash the deposition subpoena to Dr. Friedman is granted. 

  

 5.  TIME:  9:00   CASE#: MSC16-01299 
CASE NAME: 29 SW LLC VS. ALI HASSAN 
HEARING ON MOTION TO COMPEL RESPONSES TO REQUEST FOR PRODUCTION OF 
DOCUMENTS  /  FILED BY 29 SW LLC 
* TENTATIVE RULING: * 
 
Plaintiff files this motion to compel further responses to a long list of discovery requests to all 
defendants, including interrogatories, document requests, and requests for admissions.  The 
motion is granted. 
 
The numerous discovery requests at issue on this motion are listed on pages 2 and 3 of 
plaintiff’s motion.  They were all served on April 7, 2017.  Each defendant responded to each 
discovery request with a blanket paragraph of rote objections, each substantially identical to the 
objections made to the hundreds of other discovery requests cumulatively made to the 
responding defendant and all the other defendants.  On the face of these “responses”, there 
was no pretense of any good-faith attempt to respond, nor to provide objections actually 
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corresponding to the individual requests.  The “responses” could just as well have been made – 
and, indeed, quite possibly were made – without even reading the requests. 
 
In the intervening half-year there has been substantial dialog over these discovery demands, 
including promises of substantive responses that were never forthcoming.  Defendants still have 
provided nothing at all by way of substantive responses or even meaningful objections. 
 
Defendants’ opposition brief argues only a single point, namely that the motion to compel is 
forfeited because it was not filed within 45 days after the responses, as required by Code of Civil 
Procedure §§ 2030.300(c), 2031.310(c), and 2033.290(c).  It is mildly irritating that plaintiff’s 
initial motion papers make no mention of this issue, even though it was concededly raised 
between counsel as early as last May. 
 
Be that as it may, however, defendants’ argument is untenable.  Each of these sections 
establishes a 45-day deadline for moving to compel, after service of a verified response.  None 
of these responses was verified.  Defendants take the position that because their responses 
consisted only of objections, they were not required to be verified – which smacks a little of 
invoking the responses’ fatal defects as their defense.  But whether the responses were 
required to be verified or not, the fact is that they were not verified – and therefore, on the plain 
language of the sections, did not start the running of any of the 45-day deadlines.  The statutes 
do not say, “within service of the verified response, or of an unverified response if permitted”.  
They say, “within service of the verified response”.  There is good reason for that.  Unverified 
responses, consisting only of rote objections, are not genuine responses at all; they are at best 
a self-granted extension, and at worst a flat stonewall.  As the courts have remarked, they are 
simply legally invalid.  Sinaiko Healthcare Consulting v. Pacific Healthcare Consultants (2007) 
148 Cal.App.4th 390, 406; Laguna Auto Body v. Farmers Insurance Exchange (1991) 231 
Cal.App.3d 481, 489. 
 
Defendants make no attempt, or even pretense, of defending the validity of their blanket 
objections, either en masse or with respect to any individual interrogatory, document request, or 
request for admission.  The objections are thereby waived, and the propriety of the discovery 
requests is conceded. 
 
Each defendant is therefore required to serve full and complete responses to all interrogatories, 
document requests, and requests for admissions, without objection.  They must also produce 
all documents demanded.  (The Order After Hearing should specifically list the matters to which 
responses are required, as found on pages 2-3 of the motion.) 
 
The timing for these responses is problematic.  Defendants’ delay in responding, from last April 
to now, is inexcusable.  But the task of responding fully is nevertheless a daunting one, and will 
take some time.  To set an overly aggressive deadline is to guarantee insufficiency.  Moreover, 
the Court is aware that defendants’ attorney has filed motions to withdraw, calendared for 
February 23.  If those motions are granted, it is unknown whether defendants intend to hire new 
counsel.  (Corporate defendants, of course, cannot conduct any defense without counsel.)  
Accordingly, the deadline for full responses and production is set at April 30, 2018. 
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Discovery sanctions are awarded in the amount of $2,200.00, payable to plaintiff’s counsel 
within 30 days.  This award is made jointly and severally against each defendant. 
 
In light of the upcoming motions to withdraw, the Court vacates the upcoming CMC set for 
February 6, and sets a CMC for May 22, 2018 at 8:30 a.m. 

  

 6.  TIME:  9:00   CASE#: MSC16-02242 
CASE NAME: JULIE SU VS. MATILDA WEBB 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY JULIE SU 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for judgment on the pleadings is denied without prejudice.  The motion is 
made on the ground that, although defendant filed an Answer to the Complaint, her Answer is 
not verified as required, and does not respond specifically to each allegation.  That appears to 
be correct.  Better procedure, however, would be for plaintiff first to move to strike the Answer 
on account of these deficiencies.  At this time, there is an Answer on file, and it contains denials 
and affirmative allegations sufficient to defeat the present motion.  If the Answer should be 
stricken, plaintiff should move to strike it.  If it is not stricken, however, it defeats the present 
motion. 
 
Among other advantages, that order of procedure would create an opportunity for plaintiff’s 
counsel to meet and confer with defendant (who is pro per) about the procedural deficiencies in 
the Answer, and give defendant an opportunity to request leave to amend.  While a pro per 
defendant is required to comply with all the same procedural requirements as a represented 
party, the Court is reluctant to allow the case’s substantive outcome to be dictated by a fixable 
procedural default – especially given that the Answer appears to allege at least one set of facts 
(concerning a prior settlement with the employee) that might afford a valid partial or complete 
defense to this action. 

  

 7.  TIME:  9:00   CASE#: MSC17-00140 
CASE NAME: MARY STORELLI VS. ROSE SATORI 
HEARING ON MOTION TO QUASH DEPOSITION SUBPOENA FOR PRODUCTION OF 
BUSINESS RECORDS  /  FILED BY MARY STORELLI 
* TENTATIVE RULING: * 
 
Defendants served a third-party deposition subpoena seeking business records concerning 
plaintiff’s disability claim.  Plaintiff moves to quash the subpoena on grounds of privacy and 
irrelevance.  The motion is denied. 
 
Plaintiff argues that, in filing suit, she has not thereby waived all privacy rights concerning her 
mental disability.  But her claim itself centers directly on the alleged existence and results of that 
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disability; without the disability she has no claim.  Plaintiff has thus directly put her own mental 
state at issue, alleging (among other things) that she lacked capacity to agree to and sign an 
alleged quitclaim deed in 1999.  She cannot expect to litigate such a claim without giving the 
other side a fair opportunity to explore plaintiff’s medical and mental condition at the time. 
 
Plaintiff’s relevance argument is not clearly stated, but appears to center on the fact that plaintiff 
did not begin receiving disability benefits until well after the 1999 date of the alleged quitclaim 
deed.  But plaintiff’s receipt of benefits is not the issue; the issue is what her medical and mental 
condition was in 1999, regardless of whether and when she secured any disability benefits due 
to her condition.  The period covered by the subpoena is 1998-2001, centering on the key 1999 
date at issue.  Moreover, it makes sense to assume that records from shortly before or after the 
date of the alleged quitclaim deed could well contain facts or other evidence relevant to what 
plaintiff’s mental condition was at the key time. 
 
The Court exercises its discretion to award sanctions in favor of defendants, though in a limited 
amount.  Plaintiff’s objections to the subpoena lack significant merit.  Moreover, this is not the 
first time that plaintiff, having pleaded her own mental condition as the grounds for the lawsuit, 
has attempted to prevent defendants from obtaining fair and reasonable discovery from her.  
Sanctions are awarded in the amount of $3,000, payable within 30 days to defendants’ counsel. 

  

 8.  TIME:  9:00   CASE#: MSC17-00630 
CASE NAME: FAIRMONT RIDING VS. PESTANA 
HEARING ON MOTION FOR APPOINTMENT OF DISCOVERY REFEREE 
FILED BY FAIRMONT RIDING CLUB, LLC, ANN J. MOELLER 
* TENTATIVE RULING: * 
 
This motion was handled at a CMC earlier this week. 

  

 9.  TIME:  9:00   CASE#: MSC17-00652 
CASE NAME: C. M. ROE VS. OAKLEY UNION ELEMENTARY SCHOOL DISTRICT 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY OAKLEY UNION ELEMENTARY SCHOOL DISTRICT, et al. 
* TENTATIVE RULING: * 
 

Plaintiffs have filed a pleading they label as the Third Amended Complaint, though in fact 
it is only the Second Amended Complaint (SAC).  (And for clarity, the Court notes that plaintiffs 
have retained the numbering of their causes of action to correspond with the causes of action of 
the First Amended Complaint, even though some of them are deleted altogether due to the 
Court’s prior demurrer ruling.)  Defendants District, Yurkovich, and Perry demur to what are 
labeled as the sixth and seventh causes of action.  The demurrer is sustained.  Leave to 
amend is allowed, one final time, as to the seventh cause of action.  Leave to amend is denied 
as to the sixth cause of action.  Any amended complaint (which, to avoid hopeless confusion, 
will have to be inaccurately labeled as the Fourth Amended Complaint) must be filed and served 
on or before February 19, 2018. 
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1. Background. 
 
There are two plaintiffs in this case.  The lead plaintiff is a 13-year-old female student, 

identified in the SAC as C.M. Roe.  She sues through her mother, Marjorie Marchut, acting as 
her guardian ad litem.  Marchut also asserts her own claims.  For convenience, the Court will 
refer to these two as “Student” and “Mother”.  The defendants are the Oakley Union Elementary 
School District (“District”); Harvey Yurkovich, the principal of the school in question; Deb Perry, 
the vice-principal; and Ron Pence, formerly a teacher at the school. 

 
In a nutshell, the gravamen of the SAC is that another student, “J.G.”, sexually abused 

Student on school grounds.  Defendants are accused of failing to prevent this abuse, and 
inadequately investigating or redressing it.  Mother asserts her own claim for negligent infliction 
of emotional distress, alleging that defendants failed to notify her of the abuse, negligently 
interviewed her daughter, and negligently failed to keep J.G. away from her daughter even after 
the incidents. 

 
2. Preliminary comment. 

 
The court’s task in ruling on this demurer is unduly complicated by various errors by 

plaintiffs.  First, as noted, they have incorrectly labeled the operative pleading the Third 
Amended Complaint, whereas it is only the Second.   
 

Second, they have been careless in editing the titles and content of the causes of action 
being challenged, making it seem as though they have at least partially ignored the court’s 
rulings on the prior demurrer.  For instance, the court previously ruled that despite the portion of 
the title in the First Amended Complaint which read, “Negligence for Failure to Notify Parents,” 
the Sixth Cause of Action failed to allege “any basis for negligence as to notification.”  
Nevertheless, in the SAC plaintiffs retain that aspect of the title – only to then state in their 
Opposition, “This cause of action is erroneously titled ‘Negligence for Failure to Notify Parent.”  
Then, notwithstanding the admission of this error, they proceed to argue they are attempting to 
state a claim based on defendants’ failure to “timely notify Marjorie Marchut about the sexual 
assaults on her daughter” after all.  (Opp. at 2:17-25.)  Further, in violation of the Court’s order 
that they were given leave to amend as to the District only, they argue they intend to allege this 
claim against all defendants.  (Opp. at 2:18-24.) 

 
Third, despite the court’s previous ruling that this cause of action would be demurrable 

“for improperly jumbling different theories and claims together,” plaintiffs argue this cause of 
action embraces claims against the District for vicarious or direct liability for (1) failing  to 
discover the sexual assaults; (2) failing to timely notify Mother about the sexual assaults; 
(3) breaching a duty that arose only after the assaults when Mother notified the District about 
them on May 20, 2016, and that ended with Student’s graduation in June 2016; (4) “providing 
[sic] a dangerous condition to exist on their property”; (5) failing to punish the other student, J.G. 
sufficiently; (6) breaching Education Code sections 49079 and 48915; and (7) negligently 
inflicting emotional distress on Mother by (a) failing to prevent the assaults or by failing to notify 
Mother of the assaults sooner; (b)  conducting an emotionally disturbing interview of Student on 
May 22, 2016; and (c) failing to ensure that Student and J.G. were never again in the same area 
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of the school again. 
 
California Rule of Court 2.112 requires that each cause of action state not just its 

number, but also its nature and the parties asserting it and against whom it is asserted.  While 
the court has the obligation to ignore titles and overrule a demurrer if the count states a cause of 
action on any legal theory (Larson v. UHS of Rancho Springs (2014) 230 Cal.App.4th 336, 342), 
adhering to CRC 2.112 is nevertheless beneficial in focusing the opposing party and the court 
on the exact claim the plaintiff is attempting to plead.  Doing so is all the more useful when the 
plaintiff is pleading a cause of action under the Government Claims Act, where there is statutory 
liability only and specific pleading is required.  (See Lopez v. Southern Cal. Rapid Transit Dist. 
(1985) 40 Cal.3d 780, 795.) 

 
Should plaintiffs attempt any further amendment, they must take heed of the court’s prior 

rulings on defendants’ demurrers, comply with CRC 2.112, and make clear the nature of the 
amended counts. 

 
Plaintiffs also repeatedly refer to various documents, emails, and discussions.  (See 

SAC, at 9:8.)   However, in this case, where specific pleading is required, the court will not allow 
plaintiffs simply to attach twenty-two Exhibits and refer the court to them generally.  If plaintiffs 
want to rely on documents to fill holes in their pleading, they will have to quote the specific 
language in the documents or, at the very least, summarize the language and cite the specific 
Exhibit number and paragraph involved. 

 
Seventh Cause of Action, by Mother Only, Against All Defendants 

 
It is analytically easier to start with the seventh cause of action rather than the sixth.  The 

seventh, whatever its other defects (including the vagueness of its caption), is at least clearer 
about what it purports to be asserting, namely a claim by Mother for negligent infliction of 
emotional distress (NIED).  Moreover, the seventh cause of action incorporates the allegations 
of the sixth, so that we may examine whether all of those allegations, taken collectively, may be 
sufficient to state a cause of action for NIED without having to parse out which paragraphs are 
located under the sixth cause of action versus the seventh. 

 
A public entity is liable only as provided by statute.  (See Gov’t C. § 815(a).)  The two 

main categories of statutes creating tort liability are those that provide mandatory duties that the 
public entity must follow to avoid direct liability (see Gov’t C. § 815.6), and the statute that 
makes the public entity vicariously liable for the actions of public employees.  (Gov’t C. § 815.2.)  
The statutes defining mandatory duties need not appear in the Government Code.  (See 
Rodriguez v. Inglewood Unified School Dist. (1986) 186 Cal.App.3d 707, 720-21.) 

 
Vicarious liability for NIED under § 815.2 
 
A public employee is liable in tort to the same extent as a private person, except that the 

employee enjoys specified statutory immunities.  (See Gov’t C. § 820(a).)  In addition, a public 
entity is vicariously liable for the actions of public employees.  (Gov’t C. § 815.2.)  Mother thus 
asserts her NIED count directly against the individual employee defendants, and vicariously 
against the District based on the asserted liability of the employees. 
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A private person is subject to liability for negligently inflicting emotional distress on a 

plaintiff in the absence of physical impact or injury on only two theories:  (a) bystander liability 
and (b) direct victim.  (See Burgess v. Superior Court (1992) 2 Cal.4th 1064, 1071.)   

 
Bystander liability 

 
The critical element here of the three-part test to state a claim for negligent infliction of 

emotional distress as a bystander is that the victim must be “present at the scene of the injury-
producing event at the time it occurs and . . . [be] then aware that it is causing injury to the 
victim.”  (Thing v. La Chusa (1989) 48 Cal.3d 644, 647.)   
 
 Notwithstanding that this is the current state of the law and that the court cited Thing to 
them in its last ruling, plaintiffs continue to cite the former test under the seminal case of Dillon 
v. Legg (1968) 68 Cal.2d 728.  (See Opp. at 4:3-5:2.)  Plaintiffs also cite another California 
Supreme Court case decided under the earlier Dillon test:  Ochoa v. Superior Court (1985) 39 
Cal.3d 159.  However, plaintiffs totally ignore Thing. 
 

Mother’s interpretation of the law since Dillon v. Legg is mistaken.  (See Opp. at 4:3-5:2.)   
Ochoa does not stand for the proposition that it is unnecessary that there be “a 
contemporaneous act witnessed by the parent.”  (Opp. at 4:3-4.)  Rather, it embraces the 
principle that there is such a requirement.  (See discussion of Ochoa in Bird v. Saenz (2002) 28 
Cal.4th 910, 919 (“[In Ochoa] [a]nticipating the formula we would later adopt in Thing, we 
explained that ‘when there is observation of the defendant's conduct and the child's injury and 
contemporaneous awareness the defendant's conduct or lack thereof is causing harm to the 
child, recovery is permitted.’”).  Ochoa is now most often cited as an example of when a relative 
witnessing the withholding of medical care can sue for negligent infliction of emotional distress, 
not for the proposition that contemporaneous awareness of injury to the victim is not required or 
that foreseeability of the injury is, by itself, sufficient to permit recovery. 
 

Mother cannot state a cause of action to recover damages for her emotional distress as 
a bystander based on the failure of the public employee defendants to prevent the sexual 
assaults because she was not present at the scene of those assaults when they occurred. 

 
We start with the Principal’s and Vice-Principal’s May 22, 2016 interview of Student.  

Mother does not allege she was present in the room when the interview occurred.  At best, 
Exhibit 3 to the SAC indicates that Mother sat next to the door and could hear some of what was 
said (though she identifies nothing in particular that she overheard which is alleged to be the 
basis for the tort).  However, neither the SAC nor any of the exhibits make clear that Mother 
could perceive the effect of the interview on her daughter as the interview occurred.  Rather, the 
SAC and the exhibits suggest that Mother became aware of both the allegedly inappropriate 
content of the interview, and the effect of the interview on her daughter, only afterward when 
Mother saw her daughter emerge from the room.  (See SAC at 5:13-16 (“Reportedly the 
interview by these defendants caused the minor to believe that she had done something wrong 
and was the responsible party rather than J.G.  The parents were horrified by the minor’s 
demeanor when the interview was concluded.”  (emphasis added)  However, awareness of the 
injury and the injury-producing event must be simultaneous; the one cannot follow the other.  
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(Johnson v. County of Ventura (1994) 29 Cal.App.4th 1400, 1405 (recovery not allowed to 
relatives who entered the room minutes after the victim was stabbed); Fife v. Astenius (1991) 
232 Cal.App.3d 1090, 1092-93 (even if parents who heard the event without seeing it can be 
considered to be present at event, they did not contemporaneously perceive it because they 
were unaware at that time that their daughter was involved); Justus v. Atchison (1977) 19 Cal.3d 
564, 585 (no recovery where father witnessing delivery of baby learned that the fetus had died 
only when the doctor told him this after the fact); Breazeal v. Henry Mayo Newhall Mem’l Hosp. 
(1991) 234 Cal.App.3d 1329, 1342 (mother saw doctor bent over son and blood on both of 
them, but was not then aware of an injury-producing event); Ra v. Superior Court (2007) 154 
Cal.App.4th 142, 150-51 (recovery denied where wife heard loud crash and believed her 
husband was in that area of the store but did not know with reasonable certainty that her 
husband had been hurt until she turned and saw him immediately after the crash). 
 

(Defendants, citing the Court’s comments in its prior ruling, also contend that they have 
immunity for the manner in which the interview was conducted.  On reflection, the Court’s earlier 
comments may have overstated the extent of such immunity, and the Court does not rely on that 
point in this ruling.) 

 
Neither does Mother allege anything that occurred after the May 22 interview that would 

support a bystander theory of NIED liability.  She has not clearly alleged that there was any 
injury-producing event thereafter other than, possibly, that J.G. sat two seats away from Student 
at the graduation on June 3, 2016.  (SAC, ¶ 31.)  However, Mother has not alleged that she was 
present at the time. 
 

Mother also appears to be attempting to recover for the emotional distress she suffered 
when she realized after the fact that J.G. was not severely punished, as she wished.  She has 
not alleged that she was present when the punishment or lack of it occurred or that she was 
contemporaneously aware it was injuring her daughter. 

 
Direct victim liability 

 
The label “direct victim” refers to a person owed a duty not to cause serious emotional 

distress “as a result of a breach of duty owed the plaintiff that is ‘assumed by the defendant or 
imposed on the defendant as a matter of law, or that arises out of a relationship between the 
two.”  (Burgess, 2 Cal.4th at 1073.)  This is in contrast to bystander liability, where the emotional 
distress is caused by the negligent conduct of a defendant with whom the plaintiff had no 
preexisting relationship, and to whom the defendant had not previously assumed a duty of care 
beyond that owed to the public in general.  (Ibid.) 

 
Mother has cited only one case allowing the parent of a student to sue a school district 

for emotional distress as a direct victim, namely Phyllis P. v. Superior Court (1986) 183 
Cal.App.3d 1193.  In Phyllis, an 8-year-old student told her teacher that she was sexually 
assaulted by a 13-year-old student.  The teacher consulted a school psychologist.  The two of 
them decided not to report this to the mother.  Further, the psychologist provided the 8-year-old 
counseling without the mother’s consent.  The mother alleged that if she had been told of the 
assaults, she could have prevented a subsequent rape by the same student and avoided her 
own emotional distress over the rape and for observing the physiological and psychological 
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deterioration of her daughter. 
 
The court held that the mother had stated a cause of action because the defendants 

stood in a special relationship with her.  The court’s opinion does not explain the basis for this 
statement in great detail.  It cites the seminal direct-victim case, Molien v. Kaiser Foundation 
Hospitals (1980) 27 Cal.3d 916, 923, 927, which held that a husband could sue for negligent 
infliction of emotional distress when a doctor gave the husband’s wife an erroneous diagnosis of 
a venereal disease, saying the conduct of the defendant was directed to the husband as well as 
the wife.  Phyllis also cites Johnson v. County of Los Angeles (1983) 143 Cal.App.3d 298, which 
held that a wife stated a cause of action where she alleged she told sheriffs who had arrested 
her husband for reckless driving that he was a suicidal, paranoid schizophrenic and should not 
be released under any circumstances, and they assured her he would receive medical attention.  
However, they released him three days later without telling her, and he committed suicide.   

 
In concluding, Phyllis stated:  “In the present case, defendants engaged in a ‘cover-up’ 

which they should have foreseen would cause petitioner more emotional distress than merely 
informing her of the incidents in the first place. Petitioner's emotional distress was compounded 
when she learned of the rape, which she felt could have been prevented, and when she 
thereafter witnessed the physical and emotional deterioration of her child.”  (183 Cal.App.3d at 
1197.) 

 
Phyllis was criticized and distinguished in Steven F. v. Anaheim Union High School Dist. 

(2003) 112 Cal.App.4th 904.  In Steven F., the parents sued when they learned after the fact 
that their high-school daughter had been sexually touched by a teacher and had then been 
involved in a one-year sexual relationship with him.  The court reversed a jury verdict in favor of 
the parents.  The court noted that under prior precedent the District could not be directly liable 
for sexual misconduct by the teacher.  It could be vicariously liable only for negligence by other 
teachers in failing to discover the relationship.  However, for there to be direct-victim NIED 
liability under Molien, the Steven F. court said there had to be conduct directed at the parents, 
and any such negligence by other teachers was not directed at them.  (112 Cal.App.4th at 912.)  
Further, under an alternate test, the court said there was nothing outrageous in the alleged 
negligence by other teachers.   

 
The court distinguished Phyllis on several factual bases, and questioned its legal viability 

based on cases after Molien.  Finally, the court performed a traditional duty analysis under 
Rowland v. Christian (1968) 69 Cal.2d 108, and concluded there was no duty because 
foreseeability was too limited, the certainty of harm to the parents too weak, the closeness of the 
connection between the defendant’s conduct and the plaintiff’s injury too attenuated, and the 
moral blame too little.   

 
However, Phyllis was cited again in Doe v. Superior Court (2015) 237 Cal.App.4th 239.  

There, the court allowed parents to sue for concealment when they learned six years after the 
fact that their child had been molested at a private camp.  The court held that the camp had a 
special relationship not only with the student but also with the parents as foreseeable victims.   
The court said that foreseeable harm to the parents included the trauma of delayed discovery of 
minor's molestation and the distress of witnessing minor's psychological struggles without 
information about a possible cause. 
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Admittedly this case law collectively offers less clear guidance than might be desired.  In 

both of the cases that found direct-victim liability (Phyllis and Doe), however, there was a key 
factor missing here, namely a conscious decision not to tell the parents about what had 
happened to the children.  That decision – to withhold information from the parents – can be 
characterized as conduct directed at the parents themselves.  Contrast, e.g., Phyllis, 183 
Cal.App.3d at 1196 (“defendants had a duty to notify petitioner upon learning of the first series 
of sexual assaults upon [child]”), and Doe, 237 Cal.App.4th at 247 (“the scope of Camp’s duty of 
care on these facts included timely disclosure to parents”), with Steven F., 112 Cal.App.4th at 
915 (“District officials made no conscious decision not to inform the parents of the relationship 
between the teacher and the student”). 

 
Here, by contrast, Mother does not allege any failure to disclose or conscious 

nondisclosure.  On the contrary, she alleges that she knew about the problems with J.G.’s 
conduct before the school employees themselves did.  Mother’s allegations of emotional 
distress are entirely derivative of the distress caused at the relevant times (e.g., the May 22 
interview and the graduation incident) to Student.  Further, there is no allegation of further harm 
resulting from these incidents, similar to the allegation in Doe that the parents witnessed 
changes in their child for six years without knowing a possible cause, or in Phyllis, where a rape 
occurred that might have been prevented had the school told the parent what the school knew. 

 
Finally, Mother appears to seek recovery as a direct victim of defendants’ failure to 

punish J.G. to her satisfaction.  However, she fails to allege any basis under Burgess 
suggesting that such a duty exists in favor of her to avoid causing her emotional distress.  
Imagine what J.G., or his parents, would have to say if it were shown that J. G. was punished 
more than would otherwise have been appropriate, just to make Mother feel better. 

 
Direct liability for NIED under § 815.6 
 
Mother has not cited any statute imposing a direct duty on the District not to cause 

Mother emotional distress.  All the statutes she cites are, at best, designed to protect Student.  
For instance, Education Code § 49079 requires a school district to inform each teacher of a 
pupil who has engaged in specified types of conduct that the pupil engaged in those acts.   The 
SAC alleges that J.G. was known to have engaged in acts of violence, but not that the teacher, 
Pence, was not informed of this.  (See SAC, at 3:1-3; 10:1-2.)  Further, Mother cites no authority 
that § 49079 imposes a mandatory duty on the District in her favor. 
 
 Education Code § 48915 states that the principal shall presumptively recommend 
expulsion of a pupil for causing serious physical injury to another person.  Again, assuming that 
this might be regarded as enacted for the benefit of Student, Mother cites no authority that this 
section was enacted for her benefit in addition to her daughter’s. 

 
Sixth Cause of Action, by Both Plaintiffs Against District Only 

 
That leaves us with the question of what to do with the sixth cause of action, which is 

frankly a jumbled mess.  It does not appear, however, to add anything to what is already alleged 
in Student’s second cause of action for negligence, or in Mother’s seventh cause of action for 
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NIED.  Accordingly, the demurrer to this cause of action is sustained because it is superfluous, 
while its jumbled and undirected content serves only to confuse the state of the pleadings. 

 
The sixth cause of action in the FAC purported to state a claim for breach of contract 

(though the caption also threw in a few other legal buzzwords with no supporting allegations).  
The Court sustained the demurrer to this cause of action for failure to identify any contract that 
could have been breached.  The SAC drops any attempt to rest on a contract theory, labeling 
this as a negligence count.  Although there are references in the SAC to items that were earlier 
argued to be of a contractual nature, none of them is now asserted as a contractual claim as 
such. 

 
That being the case, the Court does not perceive what legal theory is asserted in the 

sixth cause of action on behalf of Student, that is not already asserted in Student’s second 
cause of action.  If plaintiffs had in mind any distinct legal theory, separate and apart from 
general negligence, that was intended to be put forward in the sixth cause of action, they do not 
identify any such legal theory in either the SAC or their opposition to the demurrer. 

 
The same is true of Mother’s claim.  The sixth cause of action includes a litany of what 

plaintiffs argue to have been errors and misdeeds by defendants.  But the only damages 
allegedly caused to Mother by any of those errors or misdeeds is emotional distress.  Thus, this 
count is duplicative of the seventh cause of action, which – though still not all that clear – is 
more visibly aimed at asserting an NIED claim.  Again, the Court cannot perceive any distinct 
legal theory of liability intended to be covered by the sixth cause of action that is not already 
covered by the seventh. 

 
The Court therefore sustains the demurrer to the sixth cause of action on grounds of 

superfluity and confusion.  As this is already plaintiffs’ second attempt at pleading, the Court 
denies leave to amend as to this cause of action, fearing that any leave would simply result in 
continuation of the same duplication and aimlessness of legal theory.  If plaintiffs wish to contest 
this tentative to seek leave to assert some identifiable and distinct legal theory of liability under 
the heading of the sixth cause of action, they must come to the hearing prepared to explain in 
some detail what it is they have in mind and how it is supposed to work. 

 
For clarity, the Court is not ordering that all of the factual allegations now found in the 

sixth cause of action must be deleted.  If plaintiffs think there is some factual detail found in this 
part of the SAC that would usefully support other parts of their complaint (such as the second or 
seventh causes of action), they should feel free to cannibalize such paragraphs and use them 
elsewhere. 

  

10.  TIME:  9:00   CASE#: MSC17-01220 
CASE NAME: STATE FARM VS. MILLER 
HEARING ON MOTION FOR ORDER COMPELLING RESPONSES TO FORM INTERROGS. 
FILED BY STATE FARM MUTUAL AUTOMOBILE INSURANCE 
* TENTATIVE RULING: * 
 
The motion to compel responses to interrogatories is continued to February 2, 2016 at 9:00 
a.m.  Plaintiff’s counsel should advise the Court whether it still has a meaningful need for 
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interrogatory responses in light of the prospective order deeming matters admitted (line 11).  
The Court further notes that, according to the Court’s minutes, defendant has informally 
admitted in open court she was at fault (as the Court’s minutes reflect). 

  

11.  TIME:  9:00   CASE#: MSC17-01220 
CASE NAME: STATE FARM VS. MILLER 
HEARING ON MOTION FOR ORDER DEEMING MATTERS ADMITTED 
FILED BY STATE FARM MUTUAL AUTOMOBILE INSURANCE 
* TENTATIVE RULING: * 
 
The motion to deem matters admitted is granted.  The matters requested in the Plaintiff’s First 

Set of Requests for Admissions (served on or about September 16, 2017) are deemed admitted.  

Plaintiff’s counsel must lodge a proposed order with a declaration confirming that no responses 

were served prior to the hearing.  No sanctions are awarded. 

In the event that defendant has served responses prior to the hearing, no matters will be 

deemed admitted, but sanctions are awarded to Plaintiff in the amount of $500. 

The Court notes that the motion is miscaptioned with the wrong defendant’s name. 

  

12.  TIME:  9:00   CASE#: MSL11-04982 
CASE NAME: BECHAROFF VS. GRUHN 
HEARING ON MOTION FOR ORDER REQUIRING JUDGMENT DEBTOR TO RESPOND 
FILED BY BECHAROFF CAPITAL CORPORATION 
* TENTATIVE RULING: * 
 
The motion to compel production of documents is granted.  Plaintiff must produce the 

documents requested in plaintiff’s post-judgment demand for inspection (served on or about 

February 8, 2018) by February 6, 2018.  Sanctions are awarded against defendant in the 

amount of $410, payable within 30 days to plaintiff’s counsel. 

  

13.  TIME:  9:00   CASE#: MSL17-01248 
CASE NAME: L.A. COMMERCIAL VS. FIFTH WAVE 
HEARING ON MOTION TO VACATE DEFAULT AND DEFAULT JUDGMENT 
FILED BY L.A. COMMERCIAL GROUP, INC. 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to vacate the default and default judgment in this matter is granted, and the 
matter is dismissed with prejudice at plaintiff’s request.  The Court thanks plaintiff for its 
diligence in this regard. 
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14.  TIME:  9:00   CASE#: MSN16-1949 
CASE NAME: DOE VS. SAINT MARY'S COLLEGE 
HEARING ON MOTION FOR ORDER CORRECTING AND AUGMENTING 
ADMINISTRATIVE RECORD  /  FILED BY JOHN DOE 
* TENTATIVE RULING: * 
 
This matter is continued to January 26, 2018 at 9:00 a.m. 

  

15.  TIME:  9:00   CASE#: MSN17-2180 
CASE NAME: PETITION OF ROXANNE CAST 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
This matter is continued to February 16, 2018, and petitioner is invited to file supplemental 
papers.  The Court cannot tell from the present papers whether the settlement amount is 
reasonable.  The petition says that the traffic report is attached, but in fact there is no 
attachment.  The Court does not know who was killed in the accident, what relation he or she 
had to the minor here, what the loss was, whether there was a strong liability case or not, and 
why the settlement amount seems relatively low for a wrongful-death case.  The Court also 
notes that there appears to be a second person involved in the settlement (Kaylee), who may 
also be a minor, but there is no second petition on calendar. 

 

 


